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(if)
aRa far +rzT I l3TT~~rf,~ (arfrn:r )

Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

sta RtRial
('cf) Date of issue

01.05.2024
..

Arising out of Order-In-Original No. 206/AC/DEM/MEH/ST/Kismatben B. Patel/2022-23

(s-) dated 31.03.2023 passed by the Assistant Commissioner, CGST, Division - Mehsana,

Commissionerate - Gandhinagar

ai cf1 {,\ cfict 1 cfiT 'fl1i 3TI""{ "9clT /
M/s Kismatben Bharatkumar Patel, 09, Sahaj Regal, Opp.

('9") Name and Address of the Prathana Vihar, Behind Samaj Sky, Radhanpur Road,

Appellant Mehsana - 384002

Rt&tazsf.sm2gr sits st@ra mar 2 atz zr n?grfr rn@ftf aarg+; 7TT
rfearrtft rrargtewraar rga#aarz, tr f ea am2r #faszt aar al
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the

following way.

Revision application to Government of India:

(1) a4ta sraa gra sf@Ra, 1994 #l" mu saaR aatg mgita TfRn mu <ITT"

u-er ah qrcama siaiagtu zaafta, saa, fa iara, ua PT,
tfr ifs, sf7ara, iremf, fc«Rt: 11 ooo 1 <ITT" #l"~~ :-

A revision application lies to the Under Secretary , to the Govt. of India; Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: - .
-. -:::rrF.:r "' "' ..,_. -?nf\- P; "' "' A-rl+ "' ..,_. A-rl+(cfi) <-11c.. ~ c:ri, l:?_11'1 <Ii 1=fm l=!" Ga+ 1/al 4T E ii squg/ z 3TT cfil<@H l=l" m 1c:ri"t11

mus7 zRsuetksa grii, zn ff suet r suerat ag f4ft arar ii
a fa«ft nosrrgtmm fr taua iua g& gt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another d1.1;:r:i!f~-~,tli-~\c~urse
of processing of the goods in a warehouse or in storage whether i;0}~;~~it~.. a
warehouse. to± e l:I ~- ~~\(,;-a,_-.,, ) v t\5e l. •
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-3 ,9 1a grab Raz#+rt "ITsq? arzgfarug4qr f.-t 4Yfa ct ~I

In case of rebate of duty of excise on goods exported to any country or territory •
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) ifa satRt saran cahmare fu Rtset#fr Rt&? si ta sr?gr s
rt uafr a garam nga, sterr "9Tm- cf!" "fl1i<f "CR~ GfR if fcl-:a-~ (-.f 2) 1998
err 109 rt fzga Ru ·rgz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~'3,91~'1~(3ri:ITT1 ) f.-l;q4-11c4rn, 2001 t~9t3fct1Tcffctf.-tfcf!'!m~~-8ifif
~if, ~ 31Rf?T t "Sf"IB alR~T~~ -?r ffl mtf t 41ct<li~-31Rf?T ~ 3ri:ITT1 31Rf?T cfiT if-if
fail # er 5fa ea far marRel sh rr atar fi cfiT ~ E?M t 3fct1Tcf mu 35-fi if
f.:1-mfta- ti?rt~~"fl¥# arret-6 araa Rr #fa ft2ft arf@gut

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rea seahrzrzi iaamvs rast at 3rtm @tats? 200/- ft tar ft
"1TQ; sit; agi iaa <cfiii "Q;cfi "ffi1s -?r~~ err 1 ooo1 - #m~ # \JJTQ;t

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amouD;t involved
is more than Rupees One Lac.

fl gtea, a#£tz seq(aa green viar+ cn rn 4~ tm 3ri:ITT1:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) htsgra grca sf2fr, 1944#mu 35-"fr/35-fi t 3fct1Tcf:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) saffa qRaa aag gar ah srat #ft sf, sf amt flr ga, a#la
3gra gear vi hara srRR +nraf@2aw (Rae2) Rrfr 2frfa, z7a1ala if 2nd +=rR1T ,

at«] sra,a, f@a(I, Izi«lat-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/-where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nomajaife pub,y;cs...«
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) fz s?grm&ma snit mrmgr @tar? at resg sitar fuRt nr@rat srfa
~ ir ~~~ w -a-~ t ~ gQ: m N~ tfir m irmt~ -:r~dlcflJ14
~'cf?l-~~,:rr~~["{ 'cf?l-~~~\lflclT ~ I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) rra ea sf@2fr 1970 znr is?fela ft4gt -1 h siafa fRafRa fu srgar s
sm@ea rrn?gr zrenfefa fa □htuTf@ear arra:~r it v@taRt ca4far s6.50 ha ar ·1r4Fa4
ten fem« ztr=fez

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(s) z sit iif@ea tat Rl ;tj-;1 °1 ~9Tir f.:pn:rf c!?t- am: m eat snaffa fur srar 2 Rt «ft
green, a#tr 3cater gteans vi aaa sf@la +rf@rm (qfRafen) fa, 1982 ff@a z
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tlll1r gr4, #4trsgra greenui aatasrflR7a t=ifPTTT~ (f?!m) ~ "S!Tif 3\7Tima ta
it 61icfolP4i41 (Demand)~~ (Penalty) 91T 10% qa sat #atzrfaf 2 zrai, sr@rmar pa war
10 ~~ t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a{tr 5wr gr4#atah siafa, gfa gtrafr ft l4i1T (Duty Demanded) I

(1) ~ (Section) llD t~f.:tmfta"ufu;
(2) fatna+a #Ree fr afgr ;
(3) ha 3fezfaaft6Razatrfn

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <a z&gr a 4fa sf« If@eawr ahr szt gees rerar green zr aus flaR@a Wm lfm fciTTl: ~
~~ 1o% ratr zit srgi aha aug fa ell R:.a W aGf~ t 10%~ "Cf"{ c!?I- \l1T WPCfr t:1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty ~~~:~i~l?~~e,
or penalty, where penalty alone 1s m dispute. ~§>", '..->--,-<:v:~.-
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F No. GAPPL/COM/STP/5635/2023

3740fz43/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Kismatben Bharatkumar Patel, 09,

Sahaj Regal, Opp. Prathana Vihar, Behind Samaj Sky, Radhanpur Road, Mehsana

- 3 84002 [hereinafter referred to as "the appellant"] against Order in Original No.

206/AC/DEM/MEH/ST/Kismatben B. Patel/2022-23 dated 31.03.2023

[hereinafter referred to as "the impugned order"] passed by the Assistant

Commissioner, CGST, Division - Mehsana, Commissionerate - Gandhinagar

[hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No. AHOPP1811D. As per information

received from the Income Tax Department, it was observed that during the period

FY. 2016-17, the appellant had earned substantial service income by way of

providing taxable services, but had neither obtain Service Tax Registration nor

paid Service Tax thereon. Accordingly, in order to seek information, letters were

issued through email to the appellant calling for the details of services provided

during the period. But they didn't submit any reply. Further, the jurisdictional

officers considering the services provided by the appellant as taxable determined

the Service Tax liability for the FY. 2016-17 on the basis of value of 'Sales of

Services' under Sales/Gross Receipts from Services (Value from ITR) and Form

26AS for the relevant period as per details below :

Sr. Period Differential Taxable Rate of Service Tax
No. (F.Y.) Value as per Income Tax Service Tax liability to be

Data (in Rs.) incl. Cess demanded ( in
Rs.)

1. 2016-17 10,84,200/ 15% 1,62,630/

3. The appellant was issued Show Cause Notice No.

CGST/DIV/MEHSANA/490/AHOPPl 811D/2021/22 dated 18.10.2021 (in short

SCN) proposing to demand and recover Service Tax amounting to Rs.1,62,630/

under proviso to Section 73 ( 1) of Finance Act, 1994 along with interest under

Section 75 of the Act. The SCN also proposed imposition of penalty under Section

77(l)(a), Section 70 and Section 78 of the Finance Act, 1994.

4. The SCN was adjudicated ex-parte vide the impugned order wherein:-. ,.,,. . . ,,. .,. .. ../~' ; __ ,,p. 'e4 •\
cs 1# 2 #,, ~ -~ -- ,,, 'JKs,"9
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F No. GAPPL/COM/STP/5635/2023

o Service Tax demand of Rs.1,62,630/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance

Act, 1994.

e Penalty of Rs.10,000/- was imposed under Section 77(l)(a) of the Finance

Act, 1994.

o Penalty of Rs.20,000/- was imposed under Section 70 of the Finance Act,

1994 read with Rule 7 of the Service Tax Rules 1994.

e Penalty of Rs.1,62,630/- was imposed under Section 78 of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

► Confirming the demand without considering the fact that SCN and other
departmental Letters had not been communicated to the appellant at all.

► Confirming the demand without giving proper opportunity of being heard to
appellant which is violation ofnatural justice.

► Confirming the demand merely based on assumption that amount declared in
Income tax return becomes taxable under service tax despite the fact that
income generated through sale of goods which is covered under section 66D
(e) negative list of services on that amount also demand of service tax
created.

}> Confirming the demand without considering benefit available to the
appellant of threshold exemption (small service provider) as per the
notification no. 33/2012-ST dated 20/06/2012.

> Imposing the penalty of under Section 78(1), of the Finance Act, 1994
despite the fact is no suppression on the part of appellant.

6. Personal Hearing in the case was held on 12.04.2024. Shri Punit Prajapati

and Shri Keyur Kamdar, Chartered Accountant, appeared for personal hearing on

behalf of the appellant. They informed that the client does beauty parlour work and

also sells beauty products. Turnover of service is less than 1 0Lakh in FY.2016-17

and in previous year also the turnover is less than 10Lakh. Hence the client is

elegible for threshold exemption under Notification No. 33/2012.

Page 5 of 8

I have carefully gone through the facts of the case availabl~,:o,n reG,9rq,
s'-.«.'''.A >e+0

grounds of appeal in the appeal memorandum, oral submissionf~rw}i:ci~;·Ayri~g_; \
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personal hearing, the impugned order passed by the adjudicating authority and

other case records. The issue before me for decision in the present appeal is

whether the demand of service tax amounting to Rs.1,62,630/- confirmed under

proviso to Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties

vide the impugned order passed by the adjudicating authority in the facts and

circumstances of the case is legal and proper or otherwise. The demand pertains to

the period ofF.Y. 2016-17.

9. I find that the SCN was issued on the basis of third party data without any

verification and the impugned order has been decided ex-parte.

9.1 I find that the appellant claimed that they were engaged in providing Beauty

Parlour Services & also selling the beauty products (Craem, Facewash, Mask,

Scrub etc.) and earned income amounting to Rs.8,77,250/- & Rs.2,06,950/

respectively during the F.Y. 2016-17. They also claimed that the income

amounting to Rs.2,06,950/- earned form the activity of "sale of beauty products"

falls under the Negative list of service in terms of Section 66D(e) of the Finance

Act, 1994 and the remaining taxable value amounting to Rs.8,77,250/- remained

below to the threshold exemption limit of Rs. IO Lakhs in terms of Notification

No.33/2012-ST. The appellant submitted the Sales & Purchase Invoices, P&L Ale,

Balance Sheet and Affidavit in support of their claim.

10. Upon verification of the documents submitted by the appellant, I find that

during the period FY. 2016-17, they were engaged in engaged in providing Beauty

Parlour Services & also selling the beauty products. Comparing the activity of the

appellant with the provisions ofFinance Act, 1994, I find that the activity of "sale /

trade of beauty products" falls under the Negative list of service in terms of Sub

section (e) of Section 66D of the Finance Act, 1994. Relevant portion of Section

66D(e) ofthe Finance Act, 1994, is reproduced below:

"SECTION 66D. Negative list of services.
The negative list shall comprise ofthefollowing services) namely:-'
(a) /
(b) . .
(el trading of goods;"

In view of the above, I find that the activities carried out by the appellant during

the period FY. 2016-17 stands covered under the ambit of Section 66D of the__....
«ea
lice' .

G
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Finance Act, 1994, i.e under the 'Negative List', therefore their activities are not

liable for payment of Service Tax.

10.1 I find that the total value of service provided during the Financial Year

2015-16 was Rs.8,67,650/- which remained below to the threshold exemption limit

of Rs.1 Lakhs in terms of Notification No.33/2012-ST. The remaining taxable

value in F.Y. 2016-17 comes to Rs.8,77,250/-, by extending the said benefit, they

are eligible to avail basic exemption limit in terms of Notification No. 33/2012-ST

dated 20.06.2012. The relevant portion of the notification is reproduced below:

New Delhi, the 20th June, 2012
G.S.R. (E).- In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act,
1994 (32 of 1994) (hereinafter referred to as the said Finance Act), and in supersession of the
Government of India in the Ministry of Finance (Department of Revenue) notification No. 6/2005
Service Tax, dated the 1 st March, 2005, published in the Gazette of India, Extraordinary, Part II,
Section 3, Sub-section (i), vide G.S.R. number 140(E), dated the 1 st March, 2005, except as respects
things done or omitted to be done before such supersession, the Central Government, being satisfied
that it is necessary in the public interest so to do, hereby exempts taxable services ofaggregate value
not exceeding ten lakh rupees in any financial year from the whole of the service tax leviable thereon
under section 66B ofthe said Finance Act:
Provided that nothing contained in this notification shall apply to,
(i) taxable services provided by a person under a brand name or trade name, whether registered or
not, ofanotherperson; or

(ii) such value of taxable services in respect of which service tax shall be paid by such person and in
such manner as specified under sub-section (2) ofsection 68 ofthe said Finance Act read with Service
Tax Rules. 1994.

2. The exemption contained in this notification shall apply subject to the following
conditions, name/y:-
(i) the provider oftaxable service has the option not to avail the exemption contained in this notification
and pay service tax on the taxable services provided by him and such option, once exercised in a
financial year, shall not be withdrawn during the remaining part ofsuch financial year;
(ii) the provider of taxable service shall not avail the CENVAT credit of service tax paid on any input
services, under rule 3 or rule 13 ofthe CENVAT Credit Rules, 2004 (herein after referred to as the said
rules), used for providing the said taxable service, for which exemption from payment of service tax
under this notification is availed of;
(iii)the provider of taxable service shall not avail the CENVAT credit under rule 3 of the said rules, on
capital goods received, during the period in which the service provider avails exemption from payment
ofservice tax under this notification;
(iv) the provider of taxable service shall avail the CENVAT credit only on such inputs or input services
received, on or after the date on which the service provider starts paying service tax, and used for the
provision oftaxable services for which service tax is payable;
(v) the provider oftaxable service who starts availing exemption under this notification shall be required
to pay an amount equivalent to the CENVAT credit taken by him, if any, in respect ofsuch inputs lying
in stock or in process on the date on which the provider of taxable service starts availing exemption
under this notification;
(vi) the balance of CENVAT credit lying unutilised in the account of the taxable service provider after
deducting the amount referred to in sub-paragraph
(), if any, shall not be utilised in terms ofprovision under sub-rule (4) of rule 3 of the said rules and
shall lapse on the day such service provider starts availing the exemption under this notification;
(vii) where a taxable service provider provides one or more taxable services from one or more
premises, the exemption under this notification shall apply to the aggregate value of all such taxable
services and from all such premises and not separately for each premises or each services; and
(viii) the aggregate value of taxable services rendered by a provider of taxable service from one or
more premises, does not exceed ten lakh rupees in the preceding financial year.

(B) "aggregate value" means the sum total of value of taxable services charged in the first consecutive
invoices issued during a financial year but does not include value charged mn nvorces Issued towards
such services which are exempt from whole of service tax leviable thereon under section 66B of the
said Finance Act under any other notification."

Examining the above legal provisions with the facts of the casffindthat the
/'_;,.:'" . / .. ,·· .
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Government ofIndia
Ministry ofFinance

(Department ofRevenue)
Notification No. 33/2012 - Service Tax

Page 7 of 8

appellants are eligible for the benefit of the said notification.
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11. In view of above discussions & findings, I am of the considered view that

the demand of Service Tax amounting to Rs.1,62,630/- confirmed vide the

impugned order fails to sustain on merit. As the demand of service tax fails to

sustain, question of interest and penalty does not arise.

12. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

13. srflr 4atrda fl { slat Rqett sq1aaq#fasitar?
The appeal filed by the appellant stands disposed of in above terms.

!-
.t11a1ti& ~

31121#a (3r%lea)
DasLye1, 2024-.-

<a4
aIR
3rfl4a (er4)car)
m~~ft, 0-1$J..Jc1tl~lc1t

By REGD/§PEED POST AID

To,

Mis Kismatben Bharatkumar Patel,
09, Sahaj Regal, Opp. Prathana Vihar,
Behind Samaj Sky, Radhanpur Road,
Mehsana -3 84002.

Copy to:

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Assistant Commissioner, COST & CEX, Mehsana Division,

Gandhinagar Commissionerate.

4. The Superintendent (Systems), COST, Appeals, Ahmedabad, for publication

ofOIA on website.

5. Guard file.

6. PA File.
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